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UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK

ROBERT SHAM S, as Assi ghee of
W shbone Tradi ng Conpany,
Limted, a Hong Kong
corporation, and ROBERT SHAM S,
I ndi vi dual |y,

Plaintiffs,
V.

AMBASSADOR FACTORS CORPORATI ON,
d/ b/ a Anbassador Factors, a

Di vi sion of Fleet Factors
Corp., a Rhode Island
corporation; S. ROBERTS, |NC.,
a New York corporation; JAY
VEE, INC., a New York
corporation; CHRISTY LYNN, a
New Yor k corporation; ABC
COWPANI ES, (fictitious nanes
of corporate affiliates of

def endants S. Roberts, Inc.,
and Jay Vee, Inc., whose
identities are presently
unknown; NATHAN KORMAN, as
Executor of the Estate of
Leonard Kaye, al/k/a Law ence
Korman a/k/a Steven Pesner;
MAHONEY COHEN & CO., P.C., a
New Yor k prof essi onal

cor poration; ESTATE OF LEONARD
KAYE; STEVEN M PESNER, as
Executor of the Estate of
Leonard Kaye; BANK OF AMERI CA
NATI ONAL TRUST AND SAVI NGS
ASSQOCI ATI ON; ANGELA CHRI STY,

a New York Corporation,

Def endant s.

9818 (RWS)

May 1, 2000
9:30 a.m
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Bef or e:
HON. ROBERT W SWEET,

Di strict Judge

APPEARANCES

STORCH, AM NI & MUNVES, P.C.
Attorneys for Plaintiffs
BY: STEVEN G STORCH
LI TA BETH TORRES

RUSKI N, MOSCOU, EVANS & FALTI SCHEK, P.C.
Attorneys for Defendant Anbassador
BY: DOUGLAS J. GOOD
CHRI STI NE MC | NERNEY

SCHAEFFER & ZAPSON
Attorneys for Defendant S. Roberts, Jay Vee,
Christy Lynn, Korman

BY: ELLIOT L. SCHAEFFER
LANCE N. OLITT

STRASSBERG & STRASSBERG, P.C.

Attorneys for Defendant Mahoney Cohen & Co.
BY: LOU S STRASSBERG

M LTON STRASSBERG
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(Trial resuned)

(I'n open court; jury present)

THE COURT: Good norning, |adies and gentlenen, we
have the testinony which you requested; that is, the
cross-exam nation of M. Sham s by M. Schaeffer

(Record read)

THE COURT: Thank you, | adies and gentlenen.

(Jury deliberations resuned; time noted 10:12 a.m)

THE COURT: 1'Ill let you know as soon as | know

(Recess pending verdict)

We have a verdict. We will get the jury in and they
wi || announce their verdict.

(Jury present)

THE COURT: We received your note that you have a
verdict.

M. Cerk, will you get the verdict.

THE COURT DEPUTY: Yes, Judge.

THE COURT: Pl ease publish the verdict.

THE COURT DEPUTY: Robert Shamis v. Anbassador
Factors, et al., 95 Civ. 9818.

First cause of action, comon |aw fraud, clear and
convi nci ng evi dence standard.

Question 1A: Did any of the follow ng defendants
make an affirmative statement of facts to Wshbone? S

Roberts, yes; Korman, yes; Anbassador, yes; Mahoney Cohen
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yes.

Question 1B: Did any of the follow ng defendants
conceal a fact from W shbone that such defendant had a duty to
di scl ose to W shbone, that is, did such defendant make a
partial or anbi guous statenent to W shbone, or did such
def endant have know edge about the matter in question, where
such knowl edge was not readily available to Wshbone, and such
def endant knew that W shbone was acting on the basis of
m st aken know edge as to the matter in question? S. Roberts
yes; Korman, yes; Anbassador yes; Mahoney Cohen, yes.

Question 2: If an affirmative statenent was nmde,
was it untrue? |If a fact was concealed, was it material? S.
Roberts, yes; Korman, yes; Anbassador, yes; Mahoney Cohen
yes.

Question No. 3: Did the defendant you have
designated act with intent to defraud or with reckl ess
di sregard for the truth? S. Roberts, yes; Korman, yes;
Ambassador, yes; Mhoney Cohen, yes.

Question No. 4: Did Wshbone justifiably rely on the
untrue statenment or statenents of fact or om ssions nade by
any defendant you have designated? S. Roberts, yes; Kornman,
yes; Anbassador, yes; Mahoney Cohen, yes.

Question 5: Did the untrue statenent or om ssion of
any defendant you have designated proximtely cause injury to

W shbone? S. Roberts, yes; Kornman, yes; Anbassador, yes;
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Mahoney Cohen, yes.

Question No. 6: State the anpunt of actual danmges,
if any, incurred by Wshbone due to fraud. U S. dollars, 7.2
mllion.

Question No. 7: Determ ne the percentage which
represent the relative share of the responsibility for the
damages, if any, found in question 6. S. Roberts, 25 percent;
Korman, 25 percent; Anbassador, 25 percent; and Mahoney Cohen
25 percent.

Second cause of action, breach of contract,
preponderance of evidence standard.

Question No. 8: Did S. Roberts or Anmbassador breach
their obligations under their contracts with Wshbone? S
Roberts, yes; Anbassador, yes.

Question 9: State the anpunt of actual damage, if
any, sustained by Wshbone due to breach of contract. U.S.
dollar, $2 mllion

Question 10: Determnine the percentage which
represents the relative share of the responsibility for
damages, if any, found in question 9. Question 10A, S.
Roberts, 50 percent; question 10B, Anbassador, 50 percent.

Third cause of action, accounting mel practice,
preponderance of evi dence standard.

Question nunber 11: Did Mahoney Cohen fail to nake

an investigation of S. Roberts in accordance with such skil
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and care as a reasonably skillful accountant woul d use under

t he same circunstances?

Question 12:

Yes.

Was Mahoney Cohen aware that the

reports would be used and relied upon by Wshbone to determ ne

whet her W shbone woul d take certain actions inits

relationship with S. Roberts? Yes.

Question 13:

Did W shbone rely on the statenents

prepared by Mahoney Cohen? Answer: Yes.

Cohen st at ement

Yes.

Question 14:

Question 15.

Did W shbone's reliance on a Mahoney

proxi mately cause injury to Wshbone? Answer:

State the anmpunt of actual damage, if

any, sustained by Wshbone due to accounting nal practi ce.

U S. dollars,

nm srepresentation,

audi t,

$3 million.

The fourth cause of action, negligent

Question 16:

preponderance of evidence standard.

Did S. Roberts retain Mahoney Cohen to

review and ot herw se investigate his financial records

and prepare materials fromthose records? Answer: Yes.

furni shed to W shbone?

Question 17:

Question 18:

Were any such Mahoney Cohen nmterials
Answer:  Yes.

Di d Mahoney Cohen know that W shbone

woul d rely on the Mahoney Cohen materials and investigation in

connection with Wshbone's relationship with S. Roberts?

Answer :

Yes.
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Question 19: Did Mahoney Cohen fail to use
reasonabl e care in conducting its investigation of S. Roberts'
books and records and preparing its materials, in violation of
general ly accepted accounting practices? Answer: Yes.

Question 20: Did Wshbone rely on the Mahoney Cohen
mat eri al and investigation in | ending noney and supplying
goods to S. Roberts? Answer: Yes.

Question 21: Did Wshbone's reliance proxi mtely
cause Wshbone's injury? Answer: Yes.

Question 22: State the ampbunt of actual damage, if
any, sustained by Wshbone due to negligent msrepresentation.
U S dollars, $3 mllion.

Fifth cause of action, fraudul ent conveyance, clear
and convi nci ng evi dence standard.

Question 23: Did S. Roberts, Korman or Jay Vee
transfer inventory of S. Roberts to Jay Vee with the actual
intent to hinder, delay, or defraud any then present or future
creditors of S. Roberts. As to S. Roberts, yes; Korman, yes;
Jay Vee, yes.

Question 24: At the time of the fraudul ent
conveyance, or subsequently, was Wshbone a creditor of S.
Roberts? Answer: Yes.

Question 25: State the ampbunt of actual dammges, if
any, sustained by Wshbone due to the fraudul ent conveyance.

U.S. dollars, $2,656,551.
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Question 26: Determine the percentage which
represents the relative share of the responsibility for
damages. Question 26A, as to S. Roberts, 33 percent; question
26B, as to Jay Vee, 33 percent; and question 26C, as to
Kor man, 34 percent.

Question 27: Was Jay Vee a successor in interest to
S. Roberts? Answer: Yes.

Si xth cause of action, goods sold and delivered,
preponder ance of evidence standard.

Question 28: Did Wshbone sell and deliver goods to
S. Roberts at an established price? Answer: Yes.

Question 29: Did S. Roberts receive such goods and
fail to pay for thenP? Answer: Yes.

Question 30: State the unpaid purchase price for the
goods sold. U.S. dollars, $5.1 nillion

Noti ce of Korman's bankruptcy, preponderance of
evi dence st andard.

Question 31: Has Korman established that W shbone
had notice of the filing of Korman's bankruptcy by Novenber
29, 1994? Answer: No.

Punitive damages.

Question 32: Is plaintiff entitled to punitive
damages? Answer: Yes. |If yes, state the anount of punitive
damages. U.S. dollar $10 nmillion

Question 33: Determnine the percentage which
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represents the relative share of the responsibility for the
punitive damage, if any, found in question 32. As to S.
Roberts, 10 percent; as to Jay Vee, 10 percent; as to Kornman,
10 percent; as to Mahoney Cohen, 35 percent; as to Ambassador
35 percent.

Si gned by foreperson Janet Gordon.

THE COURT: Please poll the jury.

(Jury polled; each juror answered in the affirmative)

THE COURT: Ladies and gentlenen, we are going to
enter the verdict in the roll of the court, and | want to
thank you very nmuch for the service you rendered. You know
better than any of us how difficult this case was, and it took
along tine. You were very diligent, you were here on tine,
you were careful about your considerations, you really
reinforced what all of us believe is one of the npbst inportant
aspects of the justice system that is, reaching a fair and
impartial verdict by citizens, so all of us are very, very
grateful. | know you have given a great deal of tine and work
and effort to this case.

The rule of law here in this country, in this
district, inthis court is greatly strengthened by what you
all have done. All of us who care about the rule of |aw and
care about our society are deeply grateful to you.

And |'m pleased to tell you that you're excused with

the thanks of the Court and the parties. Thank you very much
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for

this service.

(Jury discharged)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT SHAMIS, as Assignee of .
WISHBONE TRADING COMPANY, LIMITED, : 95 Clv. 95818 (RWS)
a Hong Kong corporation,

Plaintiff,
- against -

AMBASSADOR FACTORS CORPORATION, d/b/a
AMBASSADOR FACTORS, A DIVISION OF :
FINOVA CAPITAL CORPORATION, a Delaware
corporation, S. ROBERTS, INC.,

a New York corporation, JAY VEE,

INC., a New York corporation, CHRISTY
LYNN, a New York corporation, ANGELA
CHRISTY, a New York corpeoration, ABC
COMPANIES (fictitious names of corporate
affiliates of defendants S. Roberts,
Inc. and Jay Vee, Inc. whose identities
are presently unknown), NATHAN

KORMAN, a/k/a LAWRENCE KORMAN, and
MAHONEY COHEN RASHBA POKART & CCMPANY,
P.C., a New York professiocnal
corporation,

Defendants.

PECIAY, VERDICT FORM
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Answer these questions in the order given. Do pot write anything
on this form except to check "YES" or "NO" or to strike out a
name or to write a name or number in accordapce with the
instructicns below. Do not answer any dquestion as to a defendant
or plaintiff whose name has been stricken.

lgt Cauge of Action: Common Law Praud (Clear and Convineing
Bvidence Standard)

1. a) Did any of the following defendants make an affirmative
statement of fact to Wishbone?

Yes No
S. Roberts L///
Korman l////
Ambassador L//‘
Mahoney Cohen L/’;hﬁ
b) Did any of the following defendants conceal a fact from

Wishbone that such defendant had a duty to discloge to
Wishbone, that is, did such defendant make a partial or
ambiguous statement to Wishhbone or did such defendant
have superior knowledge about the matter in question,
where such knowledge was not readily available to
Wishbone, and such defendant knew that Wishbone was
acting on the basis of mistaken knowledge as to the
matter in question?

~ Yes . No

S. Roberts L//I
Korman b//

Ambassador b/i
Mahoney Cohen v

If you have answered NO to Questions 1l(a) and 1l(b} with
regard to all defendants, proceed to Question 8 on page 5. If
you have answered NO to both Questions: 1{a} and 1{(b} with regard
to any defendant, proceed to Questions 2, 3, 4, 5, and 7 and
strike the name of that defendant. If you have answered YES to
either Question i{a) or 1(b) with regard to any defenddnt,
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proceed to Question 2.

2. If an affirmative statement was made, was it untrue? If 3
fact was concealed, was it material? (Do not answer as to

any defendant whose name has been stricken.) '

: Yes No
5. Roberts _ L//i_
Korman L/<T
Ambassador b//;
Mahoney Cohen b//

If you have answered NO with regard to all defendants,
proceed to Question 8 on page 5. If you have answered NO with
regard toc any defendant, proceed to Questions 3, 4, 5, and 7 and
strike the name of that defendant. If you have answered YES with
regard to any Defendant, proceed to Question 3.

3. Did the defendant you have designated act with intent to
defraud or with reckless disregard for the truth? _(Do not
answer as to any defendant whose name has been stricken.)

Yes No

S. Roberts L(i
Korman b//

Ambassador Vﬁ/'
Mahoney Cohen

If you answered NO with regard to all defenqants, proceed to
Question 8 on page 5. If you have answered NO with regard to any
defendant, strike the name of that defendant from Questions 4, 5

and 7. If you have answered YES with regard to any defendant,
proceed to Question 4.
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T4, pDid Wishbone justifiably rely on the untrue statement or
sratements of fact or omissions wade by any defendant you
have designated? (Do not answer as to any defendant whose

name has been stricken.)

Yes‘ No
5. Roberts b//
Korman L//
Ambassador :::1

Mahcney Cohen

If you have answered NO with regard to all Defendants,
proceed to Question 8 on page 5. If you have answered NO
with regard to any defendant, proceed to Questions 5 and 7
and strike the name of that defendant. If you have anawered
YES with regard to any defendant in Question 4, proceed to

Question 5.

5. Did the untrue statement or omissiqn-of any defendant you
have designated proximately cause injury to Wishbone? (Do
not answer as to any Defendant whose name has been

atricken.)
Yesﬁ No
S. Roberts L//
Korman L/r
Ambasgador V/[ '
Mahoney Cohen i

If you have answered NO with regard to all Defendantg,
proceed to Question 8 on page 5. If ycu have answered NO with
regard to any Defendant, proceed to Question 7 and ;trike the
name of that Defendant. If you have answered YES with regard to
any Defendant in Question 5, proceed to Question 6.

6. State the amount of actual damages, if any, incurved by
Wishbone due to fraud:

)& B 7.3 mdlion




A-3829

7. Determine the percentage which represents the relative share
of the responsibility for the damages, if any, found in
Question 6. The total must be 100%. Do not assign a
percentage to any defendant whose name has been crossed out
in accordance with these instructions.

a) S. Roberts . )
b) Korman ’

S I
c) Amkassador =y
_ag

d) Mahoney Cohen

W AT o 0

Total 100%

Second Cause of Action: Breach of Contract (Preponderance of

Evidence Standard)

8. Did S. Roberts or Ambassador breach their obligations under
their contracts with Wishbone?
Yes No
S. Roberts L//r
Ambassador U//

If you have answered NO with regard to both defendants,
proceed to Question 11 on page 6. If you have answered NO with
regard to one defendant, proceed to Question 10 and strike the
name of that defendant. If you have answered YES with regard to

either defendant, proceed to Question 9.

9. State the amount of actual damages, if any, sustalned by
Wishbone due to breach of contract: -

(IS B2, 0000 nal lrion

10. Determine the percentage which represents the relative share
of the responsibility for the damages, if any, found in

Question 9. The total must be 100%. Do not assign a
percentage to any defendant whose name has been crossed out

in accordance with these instructions.

a) S. Roberts 50 %
b) Ambassador S0 - %
Total - _ 100%
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hird Cause of Action: Accounting Malpractlice {Preponderance of

Evidence Standard)

11.

12.

13.

14.

15.

Did Mahoney Cohen fail to make an gnvestigation of 8.
Roberts in accordance with such skill and care as a
reasonably skillful accountant would use under the same

circumstances?

Yes No

If you have answered NO, proceed to Question 16 on page 7.
If you have answered YES, proceed to Question 12.

Was Mahoney Cohen aware that the reports would be used and
relied upon by Wishbone to determine whether Wishbone would
take certain actions in its relationship with S. Roberts?

Yes U// No

If you have answered NO, proceed to Question 16 on page 7.
If you have answered YES, proceed to Question 13.

Did Wishbone rely on the statements prepared by Mahoney
Cohen?

Yes V// No

If you have answered NO, proceed to Question 16 on page 7.
If you have answered YES, proceed to Question 14.

—

Did Wishbone's reliance on a Mahoney Cohen statement
proximately cause injury to Wishbone?

Yes L/// No

If you have answered NO, proceed to Question 16 on page 7.
If you have answered YES, proceed to Question 15.

State the amount of actual damages, if any, sustained by
Wlshbone due to accountlng malpractice:
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Fourth Cause of Action: Negligent Misrepresentation

{Preponderance of Evidence_Standard)

16.

17.

18.

19.

20.

Did S. Roberts retain Mahoney Cohen to audit, review, and
otherwise investigate its financial records and prepare
materials from those records?

Yes \//, No

If you have answered NO, proceed to Question 23 on page 8.
If you have answered YES, proceed to Question 17.

Were any such Mahoney Cohen materials furnished to Wishbone?

Yes b/// No

——— ———

If you have answered NO, proceed tc Question 23 on page 8.
If you have answered YES, proceed to Question 18.

Did Mahoney Cohen know that Wishbone would rely on the
Mahoney Cohen materials and investigation in connection with

Wishbone's relationship with S, Roberts?

Yes L/// No

e —

If you have answered NO, proceed teo Question 23 on page 8.
If you have answered YES, proceed to Question 19.

Did Mahoney Cohen fail to use reasonable care in conducting
its investigation of S. Roberts' books and records and
preparing its materials, in violation of generally accepted

accounting practices?

Yes p/r No

— B

If you have answered NO, proceed to Question 23 on page 8.
If you have answered YES, proceed to Question 20.

Did Wishbone rely on the Mahoney Cohen material and
investigation in lending money and supplying goods to S.
Roberts?

ves L~  No

———— D ——
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If you have answered NO, proceed to Question 23 on page 8.
If you have answered YES, proceed to Question 21.

21. Did Wishbone's reliance proximately cause Wishbone injury?
Yes \/ No )

If you have answered NO, proceed to Question 23 on page 8.
If you have answered YES, proceed to Question 22.

22. State the amount of actual damages, if any, sustained by
Wishbone due to negligent misrepresentation:

Yo 3,000,000

-

Pifth Cauge of Action: Fraudulent Convevance lear d
Convincing Evidence Standard)

23. Did S. Rcberts, Korman, or Jay Vee transfer inyentory of s.
Roberts to Jay Vee with the actual intent teo hinder, delay,

or defraud any then present or future creditors of s.
Robertg?

Yes No

S. Roberts L//

Korman “\/<

Jay Vee V/f

If you have answered NO as to all defendants, proceed to
Question 28 on page 9. If you have answered NO as to any

defendant, proceed to Question 26 and strike the name of
that defendant. If you have answered YES as to any
defendant, proceed to Question 24.

24. At the time of the fraudulent conveyance, Or subsequently,
was Wishbone a creditor of S. Roberts?

Yes 'v// ) No

—r——




25.

26,

27.

1f you have answered NO, proceed to Question 28 on page 9.
If you have answered YES, proceed to Question 25.

State the amount of actual damages, if any, sustained by
Wishbone due to the fraudulent conveyance:

Determine the percentage which represents the relative share
of the responsibility for the damages, if any, found in
Question 25. The total must be 100%. Do not assign a
percentage to any defendant whose name has been crossed out
in accordance with these instructions.

a} 5. Roherts - ES 3
b} Jay Vee ¥
c) Korman %
Total 100%

Was Jay Vee a successor in interest to S. Roberts?

Yes J{if No

Sixth Cause of Action: Goods Sold and Delivered {Preponderance
of Evidence Standard)

28.

29.

30.

Did Wishbone sell and deliver goods to S. Roberts at an
established price?

Yes \/// No

If you have answered NO, proceed to Question 31. If you
have answered YES, proceed to Question 29.

Did 8. Roberts receive such goods and fail to pay for them?

Yes L// No

1f you have answered NO, proceed to Question 31. If you
have answered YES, proceed to Question 30.

State the unpaid purchase price for the goods sold:

Jg;ﬂﬂg-jgij mdlion




Notice of Korman's Bankruptcy (Preponderance of Evidence
Standard}

31. Has Korman established that Wishbone had notice of the
filing of Korman's bankruptcy by November 29, 19942

Yes No b///

— e .

If you have stated damages in your answer to Questions ¢,
15, 22, or 25, proceed to Question 32. If you have not
stated damages in your answers to Questions 6, 15, 22, or
25, proceed to the STOP instruction at the end of this form.

Punitive Damaqes

32. 1Is Plaintiff entitled to punitive damages?

Yes.jﬁ:i No

If NO, proceed to the STOP instruction at the end of this
form. If YES, state the amount of punitive damages:

.

E Vo 10 }(2‘(1.” N

10
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Determine the percentage which represents the relative share
of the responsibility for the punitive damages, if any,
found in Question 32. Write in the name Or names of the
defendant or defendants and the percentages. The total must
be 100%. Although this form provides lines for all five
defendants, you may only assign a percentage to a defendant
who you have found owed damages under Questiocns 7, 15, 22,
or 26. Also, you aré not required to award punitive damages
against all defendants you have found to be liable for
damages under Questions 7, 15, 22, .or 26 - only such of
those defendants, if any, which you find meet the standard

for punitive damages.

Name_ of Defendant Percentage

hinbaseadeor 25 %
Total 100%

STOP: Sign the Special Verdict Form and tell the Marshal
yYou have reached a verdict.

(3/ Ot e Lrre,

FOREPERSON

i1




